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 1.  TIME:  9:00   CASE#: MSC13-02716 
CASE NAME: RANJIT CHAKRAVORTI VS HILL INT 
HEARING ON DEMURRER TO 3rd Amended CROSS COMPLAINT of HILL 
INTERNATIONAL INC FILED BY RANJIT CHAKRAVORTI 
* TENTATIVE RULING: * 
 
 

Ranjit Chakravorti’s demurrer to the Third Amended Cross-Complaint (“TACC”) is 
OVERRULED.  At least for pleading purposes, the court has concluded that the TACC is now 
sufficient regarding the software problems and ownership claims.  Whether these claims are 
subject to delayed accrual because they were fraudulently concealed is now an issue for 
summary judgment or trial.  See Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 810 
(resolution of statute of limitations issue is normally a question of fact); Wal-Mart Stores, Inc. v. 
AIG Life Ins. Co. (S.Ct. Del. 2008) 974 A.2d 858 (denying summary judgment because of 
disputed material fact regarding delayed accrual).  Chakravorti shall serve and file his answer to 
the TACC on or before June 16, 2016.  

 
The court GRANTS Chakravorti’s unopposed Request for Judicial Notice filed May 9, 

2016.   
 
A plaintiff may allege fraudulent concealment under Delaware law in three ways:  by 

alleging (1) an actual artifice that prevents a plaintiff from gaining knowledge of the facts; (2) a 
misrepresentation that is intended to put a plaintiff off the trail of inquiry (Ryan v. Gifford (Del. 
Ch. 2007) 918 A.2d 341, 360); or (3) facts showing a fiduciary duty to disclose.  End of the Road 
Trust ex rel. Fruehauf Trailer Corp. v. Terex Corp. (D.Ct. Del. 2000) 250 B.R. 168, 186.  For 
pleading purposes, the TACC adequately alleges at least one of these three things. 

 
The TACC adequately alleges facts from which a conclusion can be drawn that there 

were problems with software before December 31, 2009 and that Chakravorti knew about them.  
(¶ 25, 26, 31).  Also, the TACC alleges that after Hill acquired TRS, Chakravorti ran it as a 
division of Hill.  In that capacity, he had a duty after December 31, 2009 to disclose any 
problems with or ownership issues regarding the software and failed to do so.  (¶ 29, 30, 43.)  
Under Delaware law, a fiduciary duty exists on the part not just of officers and directors, but also 
of key managerial personnel.  Beard Research, Inc. v. Kates (2010) 8 A.3d 573, 601.   

 
The court must accept the allegations of paragraph 30 of the TACC as true on this 

demurrer.  It may not consider Ex. 2 to the Lyons Declaration or make findings about the full 
origins and purposes of the communication of April 24, 2011.   

 
The TACC also now alleges a potentially valid theory of damages – that Hill might 

reasonably have expected a market free of competition based on the same source code for 
some period of time.  Whether Hill can prove these damages can only be determined at 
summary judgment or trial.   

 
Finally, while the court has taken judicial notice of the contract and the disclosure in 

Schedule 3.18 (e), that disclosure is only that TRS had been involved in litigation with a former 
employee for “unfair competition and other claims.”  The disclosure does not state the name of 
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the employee, the venue, the case number or that the litigation concerned a claim that the 
former employee claimed some ownership in the software.  Chakravorti’s bland, limited 
disclosure about the lawsuit in a section of the SPA not devoted to intellectual property 
ownership may have been designed to put Hill off the trail of inquiry.  The court cannot conclude 
on the face of the TACC or the SPA that Hill should have investigated this limited disclosure or 
what Hill would have discovered had it done so.   
 

  
  
 2.  TIME:  9:00   CASE#: MSC14-00546 
CASE NAME: HANNAH VS LEE 
HEARING ON MOTION TO/FOR FOR LEAVE TO FILE CROSS COMPLAINT FILED 
BY DEXTER LEE 
* TENTATIVE RULING: * 
 
 Granted.  Defendant Lee has shown that it is in the interest of justice to allow filing the cross-
complaint.  Co-Defendant Gatine has not appeared.  Plaintiff has filed notice of non-opposition 
to the motion. 
  
 3.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN VS WONG 
HEARING ON MOTION TO/FOR RECONSIDERATION OF PLAINTIFF'S AWARD OF 
ATTY FEES FILED BY KWONG CHING WONG, FANNY SIU PING WONG 
* TENTATIVE RULING: * 
 
 Granted in part. 

Plaintiff obtained an order authorizing service by publication and awarding attorney fees and 
costs of service associated with obtaining service of process, pursuant to Code of Civil 
Procedure section 415.30(d), after Defendants failed to execute a notice and acknowledgement 
of receipt package, even though defense counsel had agreed to accept service through that 
process.  Defendants move to reconsider that order, based on lack of notice, and a dispute 
concerning the contents of the notice and acknowledgment package.  In short, the package 
must include two copies of the notice and acknowledgment form and a postage-paid return 
envelope.  Plaintiff’s counsel represented to the Court that it did.  Defense counsel insists that it 
did not.  It appears that counsel now agree that the set of documents sent to the defendants had 
a postage-paid envelope, but the copy sent to counsel did not.  This, however, fails to explain 
why the defendants did not execute the versions that were sent to them directly.  Neither 
counsel offers any explanation for why they did not, in their clients’ best interests, find a way to 
resolve this issue, e.g., by defense counsel making an extra copy and stamping an envelope, or 
by Plaintiff’s counsel sending another set.  Under these circumstances, the Court concludes that 
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the allocation of all of the fees in question ($2,874.96), is not appropriate.  Nor should Plaintiff 
bear all of these costs.  The award will be reduced to $1,437.43. 

Finally, Defendants object that Plaintiff’s opposing papers were not properly served.  The 
opposition was served, based on the proof of service, by ordinary mail on May 23, 2016.  (The 
envelope has a postage meter stamp date of May 13, 2016, which is not a “postmark” date as 
stated by Defendants.)  Pursuant to Code of Civil Procedure section 1005(b), ordinary mail is 
not sufficient for service of opposition papers, because it does not assure receipt by the next 
day.  While the Court declines Defendants’ request to strike the opposition papers, the use of 
mail service did make it more difficult for Plaintiff to file a timely reply.  Accordingly, the Court 
reduces the $1,437.43 by $250, leaving $1,187.43. 

 
  
 4.  TIME:  9:00   CASE#: MSC14-02092 
CASE NAME: TAN VS WONG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Tentative ruling procedure does not apply.  Parties to appear. 

  
 5.  TIME:  9:00   CASE#: MSC15-00906 
CASE NAME: SAFETY ENVIROMENTAL CONTROL VS 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED COMPLAINT 
FILED BY SAFETY ENVIROMENTAL CONTROL INC, SAFETY ENVIROMENTAL 
* TENTATIVE RULING: * 
 
  

 Plaintiff’s motion for leave to file a first amended complaint is granted. 

1. Background 

 The original complaint alleges that defendant Bradshaw violated various agreements 
with plaintiffs Safety Environmental Control, Inc., and Safety Environmental Control of California, 
Inc. (collectively “Safety”), when he left Safety’s employment, and went to work for one if its 
competitors, Aramsco, Inc. (“Aramsco”.)  In this motion, Safety seeks to amend the complaint to 
add Aramsco as a defendant and assert causes of action against it.  Safety alleges that in the 
course of discovery in this matter, it learned that Aramsco had breached a non-disclosure 
agreement it had with Safety, and engaged in other conduct related to Mr. Bradshaw’s 
employment that renders it liable to Safety, i.e. intentional interference with a contractual 
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relationship, violation of the Uniform Trade Secret Act, intentional interference with prospective 
economic advantage, unfair business practices, and breach of contract.  

 Code of Civil Procedure Section 473(a)(1) provides that the court may “in furtherance of 
justice, and on any terms as may be proper, allow a party to amend any pleading[.]”  This 
provision is construed liberally in favor of allowing amended complaints. (Dunzweiler v. Superior 
Court (1968) 215 Cal.App.3d 155, 158.)  If the motion is timely and would not prejudice the 
opposing party, it can be an abuse of discretion to deny the request.  (Morgan v. Superior Court  
(1959) 172 Cal.App.2d 527, 530; Kittredge Sports Co. v. Superior Ct. (1989) 213 Cal.App.3d 
1045, 1048.) 

 Safety argues that it learned of new matter giving rise to these claims against Aramsco 
only in Bradshaw’s deposition, and promptly sought to amend the complaint.  It further argues 
that there is no prejudice to Bradshaw, since he was aware of the facts leading to the new 
claims. 

 Bradshaw argues that the relevant facts, particularly the existence of the non-disclosure 
agreement between Safety and Aramsco, were known to Safety a long time ago, even if they 
were not known to Safety’s counsel.  He further argues that amendment of the complaint is not 
timely, would prejudice Bradshaw, and would be futile because the proposed amended 
complaint fails to allege facts sufficient to constitute a cause of action. 

2. Futility. 

 It is correct that where no substantive liability exists and no amendment would change 
the law, leave to amend should not be granted.  (Edwards v. Superior Court (2001) 93 
Cal.App.4th 172, 180.)  Bradshaw argues in some detail that the facts alleged in support of the 
proposed First Amended Complaint are not sufficient.  Cases finding “futility,” however, involve 
situations in which there is a clear legal bar arising on the face of the complaint.  (Huff v. Wilkins 
(2006) 138 Cal.App.4th 732, 746 [facts are undisputed and there is no liability under plaintiff’s 
amended theory].)  Ordinarily, courts elect to reserve a consideration of the substantive merits 
of the proposed pleading for future proceedings.  (See Atkinson v. Elk Corp. (2003) 109 
Cal.App.4th 739, 760 [“we believe that the better course of action would have been to allow [the 
plaintiff] to amend the complaint and then let the parties test its legal sufficiency in other 
appropriate proceedings”].)   In this instance, Bradshaw asserts that the facts as pleaded do not 
support the claims.  This will require a careful examination of the pleading, best considered 
through demurrer or other motion attacking the pleadings. 

3. Prejudice. 

 Bradshaw further argues that the delay in raising these issues, particularly the non-
disclosure agreement, has prejudiced him because he had conducted discovery (e.g., 
depositions of plaintiffs’ employees), that will have to be conducted again.  Although there is 
some additional cost of taking a second deposition of the same person (e.g., travel), one would 
presume that the initial deposition would have been much longer had there been more issues in 
the case at that time.  In addition, since it appears that Aramsco has been paying his defense 
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costs, Aramsco presumably is aware of the progress of the matter and will have no difficulty 
getting up to speed in the case and taking advantage of any discovery or other work product 
developed by Bradshaw to this point. 

 Moreover, it appears that Safety’s counsel advised defense counsel some time ago that 
it might add another party.  (Noll Dec., Par. 5.) 

 Finally, the new allegations are not against Bradshaw, but are all against Aramsco.  The 
Court cannot prevent Safety from filing a separate action raising those claims.  Thus, the 
allegations would be considered, but in a separate action.  There is no apparent prejudice to 
Bradshaw in having the claims raised in this action, as opposed to a separate action (which 
might be consolidated with this action in any event). 

4. Judicial Notice. 

 Plaintiffs’ motion to take judicial notice of the contents of the entire court file is granted, 
for the purpose of establishing the contents of the file, but not to establish the truth of converted 
facts set forth in those documents. 

 Defendant’s motion to take judicial notice of three additional document within the court 
file is subsumed within the order granting Plaintiff’s motion, and therefore is moot. 

 
  
 6.  TIME:  9:00   CASE#: MSC15-01626 
CASE NAME: RUTH THROWER VS. GRANCARE LLC 
HEARING ON PETITION TO COMPEL ARBITRATION ( FILED BY GRANCARE, 
LLC AND REMY RHODES) 
* TENTATIVE RULING: * 
 
 
The petition to compel arbitration is continued as more fully explained below. 

The Court previously ordered this matter stayed to permit discovery pertaining to the petition to 
compel arbitration to proceed. Subsequently, plaintiffs served a deposition notice and request 
for production of documents on defendant Grancare. That discovery sought a person most 
knowledgeable to testify with respect to ten topics, and the production of documents with 
respect to nine categories. Grancare objected to the requested discovery. The parties engaged 
in meet-and-confer discussions that ultimately failed to resolve their dispute, and so a discovery 
facilitator was engaged to provide a recommended resolution. 

On May 19, 2016, the facilitator issued a recommendation concerning the disputed discovery. 
Following that recommendation, the present state of the discovery appears to be as follows: 

PMK Deposition 

Topics 1, 2, 3, 8, 10: The facilitator recommended that discovery not be permitted at present. 

Topics 4, 5, 6, 9: Grancare has agreed to provide a deponent. 
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Topic 7: Plaintiffs have withdrawn their request for testimony concerning this topic. 

Document Requests 

Requests 1, 5, 6: Grancare has agreed to produce documents responsive to these requests. 

Request 2: The facilitator recommended that Grancare produce documents responsive to this 
request. 

Requests 3, 4, 7, 8, 9: The facilitator recommended that discovery not be permitted at present. 

The parties agree that none of the discovery has taken place. The propriety of the facilitator’s 
recommendations are not presently before the Court, and so the Court does not here express 
any view on that topic. What is before the Court is whether, given the state of discovery outlined 
above, the hearing on the petition to compel arbitration ought to proceed. 

On reply, Grancare argues that the facilitator’s recommendations matched its position in meet-
and-confer, i.e., that the facilitator recommended discovery proceed only with respect to the 
categories for which it already had agreed to provide discovery. As a result, Grancare contends 
that because plaintiffs have not moved forward with that discovery, they have been dilatory in 
conducting the discovery and the petition should be heard now. The Court disagrees. Plaintiffs 
served discovery that they believed relevant to the petition to compel arbitration, in accordance 
with the Court’s prior order. With respect to many of the topics of inquiry, Grancare objected and 
refused to provide any discovery. During meet-and-confer, Grancare agreed to provide 
discovery with respect to some, but not all, of the areas of inquiry identified in Plaintiffs’ 
discovery requests. Plaintiffs were entitled to bring a motion with respect to the discovery they 
served. They were not required to simply accept Grancare’s position in meet-and-confer, and 
they were not required to move forward with the discovery on a piecemeal basis. 

The Court previously ordered this matter stayed so that the parties could conduct discovery 
relevant to the petition to compel arbitration. The Court remains of the view that the petition is 
best resolved after that discovery has been completed. 

Accordingly, the Court finds and orders as follows: 

(1) The hearing on the Petition to Compel Arbitration is continued; 

(2) Grancare need not re-serve or re-file the Petition; 

(3) Any motion challenging the facilitator’s recommendation shall be filed and served on or 
before June 20, 2016. If no such motion is filed, that recommendation shall be binding on 
the parties; 

(4) If no motion challenging the facilitator’s recommendation is filed on or before June 20, 
2016, Grancare shall produce responsive documents on or before July 1, 2016, and a 
PMK witness for deposition on or before July 15, 2016. In no event will Plaintiffs be 
required to take the PMK deposition less than fourteen days following the production of 
the responsive documents; 

(5) Plaintiffs shall serve and file any supplemental opposition brief on or before July 29, 
2016; 

(6) Grancare shall serve and file any supplemental reply brief on or before August 12, 2016; 
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(7) The Court will hear this matter at 9:00 a.m. on August 22, 2016;  

(8) If a motion challenging the facilitator’s recommendation is filed, and the clerk’s office 
assigns a hearing date later than June 27, 2016, the Court will entertain an ex parte 
application for an order (a) vacating the hearing date and discovery and briefing 
schedules set forth in nos. 4-7 above and (b) shortening time with respect to hearing the 
motion challenging the facilitator’s recommendation; 

(9) The case management conference currently set for June 23, 2016 is vacated. A CMC is 
hereby set for September 7, 2016 at 9:00 a.m. 

  
 7.  TIME:  9:00   CASE#: MSC15-02136 
CASE NAME: MORRIS VS HOOVER 
HEARING ON DEMURRER TO COMPLAINT of MORRIS FILED BY JACQUELINE 
BETH HOOVER, JOHN HOOVER 
* TENTATIVE RULING: * 
 
 Hearing dropped at the request of the moving party. 

  
 8.  TIME:  9:00   CASE#: MSC15-02246 
CASE NAME: ARNOLD BEVERLY VS. STATE FARM 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BEVERLY FILED BY 
STATE FARM INSURANCE 
* TENTATIVE RULING: * 
 
 State Farm’s demurrer is sustained, without leave to amend.  Plaintiffs have filed no opposition. 

 Plaintiff Arnold Beverly filed a complaint, using Judicial Council Form PLD-PI-001 [Rev. 
January 1, 2007], identifying State Farm Mutual Auto Insurance (“State Farm”), Independent 
Adjusters, and Belinda Dubose as defendants, with very sparse allegations, but alleging 
“personal injury,” “loss of use of property,” “hospital and medical expenses,” and “life long 
injuries, quality of life.”  

 After defendants demurred, Arnold Beverly filed a First Amended Complaint (“FAC”) 
adding Terry Lee Beverly as a plaintiff, and alleging that “Arnold Beverly is Terry Lee Beverly’s 
caretaker.”  The FAC alleges that defendant Dubose drove her car negligently, causing a motor 
vehicle accident in which Terry Lee Beverly was seriously injured.  No injuries to Arnold Beverly 
are alleged.  With respect to State Farm, the FAC alleges only that it “engaged in conduct which 
led Arnold Beverly and Terry Lee Beverly to originally file the lawsuit in the name of Arnold 
Beverly against State Farm.”  “Insurance Adjusters” no longer is named as a defendant. 

 First, State Farm contends that Plaintiffs have not stated a cause of action against it.  
Plaintiffs do not allege that either of them is insured by State Farm.  State Farm argues that, 
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until liability of Ms. Dubose is established, Plaintiffs, as injured third parties, have no right to sue 
State Farm.  (Spencer v. State Farm Mutl. Auto Ins. Co. (1957) 152 Cal.App.2d 797.)  Second, 
State Farm contends that the FAC is uncertain, because it contains no specific cause of action, 
or specific supporting facts, directed at State Farm. 

 Plaintiffs have alleged no facts supporting any cause of action against State Farm.  This 
is the second version of the complaint, and nothing indicates that a further amendment could 
change the result as to State Farm.  Accordingly, State Farm’s demurrer is sustained, without 
leave to amend. 

 
  
 9.  TIME:  9:00   CASE#: MSC15-02246 
CASE NAME: ARNOLD BEVERLY VS. STATE FARM 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of BEVERLY FILED BY 
BELINDA LAWSHAWN DUBOSE 
* TENTATIVE RULING: * 
 
 Defendant Belinda Dubose’s demurrer is sustained with leave to amend as to plaintiff Arnold 
Beverly, and is overruled as to plaintiff Terry Lee Beverly. 

 Plaintiff Arnold Beverly filed a complaint, using Judicial Council Form PLD-PI-001 [Rev. 
January 1, 2007], identifying State Farm Mutual Auto Insurance (“State Farm”), Independent 
Adjusters, and Belinda Dubose as defendants, with very sparse allegations, but alleging 
“personal injury,” “loss of use of property,” “hospital and medical expenses,” and “life long 
injuries, quality of life.”  

 After defendants demurred, Arnold Beverly filed a First Amended Complaint (“FAC”) 
adding Terry Lee Beverly as a plaintiff, and alleging that “Arnold Beverly is Terry Lee Beverly’s 
caretaker.”  The FAC alleges that defendant Dubose drove her car negligently, causing a motor 
vehicle accident in which Terry Lee Beverly was seriously injured.  No injuries to Arnold Beverly 
are alleged.  With respect to State Farm, the FAC alleges only that it “engaged in conduct which 
led Arnold Beverly and Terry Lee Beverly to originally file the lawsuit in the name of Arnold 
Beverly against State Farm.”  “Insurance Adjusters” no longer is named as a defendant. 

   Belinda Dubose demurs on two grounds.  Plaintiffs have filed no opposition. 

 First, Dubose asserts that Arnold Beverly has not alleged any injury to himself, or proper 
capacity in which he could bring an action either on his own behalf or as a representative of 
Terry Lee Beverly.  She is correct.  The demurrer on that ground is sustained, with leave to 
amend. 

 Second, she asserts that, although the original complaint was filed December 11, 2015, 
the FAC, which is the first pleading in which Terry Lee Beverly is a plaintiff, was filed March 2, 
2016, over two years after the accident occurred on January 11, 2014.  She asserts that the 
action is subject to the statute of limitations set forth in Code of Civil Procedure section 335.1, 
which is two years.  Thus, unless the new allegations relate back to the date of the original filing, 
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the complaint would be time-barred.  She asserts that where an amendment adds a new plaintiff 
who asserts a new and “independent right” different from the initial plaintiff, the amended 
complaint does not relate back to the date of the original filing.  (Diliberti v. Stage Call Corp. 
(1992) 4 Cal.App.4th 1468, 1471.)   

 In Diliberti, two women were passengers in a car that was in an accident.  One was 
injured, the other was not.  They consulted an attorney, who filed a complaint that inadvertently 
identified the non-injured passenger as the plaintiff.  By the time the mistake was found, the 
statute of limitations had run, and the amendment was not allowed because it would not relate 
back to the original filing.  The court, quoting Witkin, noted that “the allowance of amendment 
and relation back to avoid the statute of limitations does not depend on whether the parties are 
technically or substantially changed; rather the inquiry is as to whether the nature of the action is 
substantially changed.”  (Id., at 1470.)  It found that since the change of plaintiff would create 
new and independent liability, it did not relate back. 

 In contrast, in San Diego Gas & Elec. Co v. Superior Ct.  (2007) 146 Cal.App.4th 1545, 
1550, the court held that an amended complaint does relate back if it seeks to make a technical 
change in the capacity in which the plaintiff sued on the same cause of action or to substitute a 
plaintiff who has standing to sue for one who lacks standing.  In that case, a wrongful death and 
survivor  action, plaintiffs sought to amend their complaint to bring in a new heir (the wife of one 
of the decedents) to assert a wrongful death claim on her own behalf, and a survivor’s claim as 
the personal representative of the decedent.  The court found that the wrongful death claim, as 
an independent cause of action, would not relate back to the filing of the original complaint.  
With respect to the survivor claim, however, the court found that the amendment would relate 
back, because it “tendered no new claims or issues and does not seek to enforce an 
independent right.” (Id., at 1553.)  It left for another day the issue of whether the new plaintiff 
was an appropriate representative. 

 The Court views this case as more like San Diego Gas than like Diliberti.  The original 
complaint, while inartfully drafted by Mr. Beverly, is at heart a personal injury complaint in which, 
liberally construed, he seeks to represent Terry Lee Beverly.  The FAC substitutes the real party 
in interest into the complaint, seeking the same relief as previously sought. 

 Accordingly, the FAC does relate back to the filing of the original complaint, and the 
demurrer on that ground is overruled.  Plaintiffs have until June 17, 2016, to serve and file an 
amended complaint complying with this ruling with respect to Arnold Beverly. 
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10.  TIME:  9:00   CASE#: MSC15-02296 
CASE NAME: DAVILA VS WASNIOWKI 
HEARING ON MOTION TO/FOR RECONSIDER EXPUNGEMENT OF LIS PENDENS 
FILED BY JEANNINE L DAVILA 
* TENTATIVE RULING: * 
 
 Motion to reconsider expungement of lis pendens denied. 

On February 29, 2016, the Court granted a motion to expunge lis pendens.  (The order after 
hearing was entered April 4, 2016.)  The Court found that based on the evidence before the 
Court at that time, Ms. Davila failed to show that it is more likely than not that she would prevail 
on her claims.  Since that time, the Court held a full evidentiary hearing on Ms. Davila’s motion 
to set aside the prior orders of the Family Court that resulted in the note and deed of trust 
encumbering the property at issue.  After that hearing, the Court found that she had failed to 
prove any claim entitling her to relief. 

Before that hearing, Ms. Davila filed a motion to reconsider the order expunging the lis pendens.  
She argues that, subsequent to the hearing on the motion, Mr. Davila provided a declaration 
supporting her view of the facts.  The Court has reviewed that declaration, and heard Mr. 
Davila’s live testimony in court.  Ultimately, it did not support her claim for relief, for the reasons 
the Court explained at the hearing on the motion to set aside the family court order.  She also 
states that Mr. Roberts made a false statement in a prior declaration.  Again, the Court heard his 
testimony and found Ms. Davila was not entitled to any relief. 

 
  
11.  TIME:  9:00   CASE#: MSC16-00656 
CASE NAME: FERNANDEZ VS NATIONSTAR 
SPECIAL SET HEARING ON: MOTION ON EX PARTE APPLICATION FOR TRO 
AND OSC SET BY MILAGROS FERNANDEZ 
* TENTATIVE RULING: * 
 
 Continued by stipulation to August 8, 2016. 

  
12.  TIME:  9:00   CASE#: MSD03-01040 
CASE NAME: EDWARD DAVILA vs JEANNINE DAVILA 
F/L SPECIAL SET HEARING ON: SEE RELATED CASE MSC15-02296 
* TENTATIVE RULING: * 
 
 See Line #10. 
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13.  TIME:  9:00   CASE#: MSL15-01706 
CASE NAME: MCNAMARA,NEY,BEATTY,SLATTERY,B 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT JUDGMENT FILED BY 
LEAH MECCHI 
* TENTATIVE RULING: * 
 
 Continued to June 28, 2016, for supplemental submissions. 

 Defendant moves to vacate the default judgment entered against her, under Code of 
Civil Procedure section 473(b) (“inadvertence, surprise, and mistake”) and under section 473.5 
(lack of actual notice).  To obtain relief under section 473.5, the moving party must submit a 
declaration “showing under oath that the party’s lack of actual notice in time to defend the action 
was not caused by his or her avoidance of service or inexcusable neglect.”  Even where service 
by publication is properly authorized, if it does not result in actual notice, the default may be set 
aside.  (Tunis v. Barrow (1986) 184 Cal.App.3d 1069, 1074.)  Even if actual notice from another 
source is received, relief is not completely precluded, but is within the court’s discretion.  (Ellard 
v. Conway (2001) 94 Cal.App.4th 540, 548.) 

 Defendant was served by publication, as approved by the Court after a proper 
application setting forth diligent but unsuccessful efforts to serve her.  She asserts that she did 
not receive actual notice, and had no other notice of the action until she came across the 
information on the Court’s website while looking for information concerning a case involving her 
mother.   

 In response, plaintiff sets forth facts that supported the publication order, i.e., showing 
that she was affirmatively evading service, but in greater detail.  Plaintiff’s declaration maintains 
that service was attempted at defendant’s home, where her husband told the process server 
that she did not live there.  (In reply, defendant has asserted an objection that parts of the 
declaration are not within the personal knowledge of the declarant, which has some force.)  
While defendant asserts that she did not live at that address from November 2015 to April of 
2016, the service attempts were made in June and July of 2015. 

 Defendant’s declaration does not sufficiently establish that the lack of notice was not 
caused by avoidance of service, which is a threshold requirement of section 473.5(b).  Her 
declaration asserts her whereabouts only after November of 2015.  She asserts that she found 
out about the case through the Court’s website, but not when.  Plaintiff’s declaration sets forth 
details of avoidance of service, to which defendant has not responded, by reply or otherwise.  
The matter is continued to June 27, 2016, at 9:00 a.m. in this department.  Defendant is directed 
to file a supplemental declaration addressing whether she was evading service, including the 
matters raised in plaintiff’s declaration concerning efforts to serve her, no later than June 13, 
2016.  Plaintiff may file a response no later than June 20, 2016. 
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14.  TIME:  9:00   CASE#: MSL16-01386 
CASE NAME: BROADCAST VS. MUSKRAT 
SPECIAL SET HEARING ON: PET'N TO CONFIRM CONTRACTUAL ARBITRATION 
AWARD SET BY BROADCAST MUSIC INC. 
* TENTATIVE RULING: * 
 
 The matter is continued to July 18, 2016, at 9:00 a.m., for proper service.  The only proof of 
service provided is substituted service on May 24, 2016.  Code of Civil Procedure section 
1290.2 provides that the petition shall be heard “upon the notice provided by law for the making 
and hearing of motions, except that not less than 10 days notice of the date set for the hearing 
on the petition shall be given.”  Accordingly, the normally applicable time periods under Code of 
Civil Procedure section 1005(b), i.e., 16 court days before the hearing, apply.  (The ten-day 
reference in section 1290.2 simply means that even if the court had ordered the hearing on 
shortened time, the time could not be shortened to fewer than ten days.) 

 
  
15.  TIME:  9:00   CASE#: MSN15-2146 
CASE NAME: KUYKENDALL VS TINER 
HEARING ON MOTION TO/FOR RECONSIDERATION OF PTN TO CONFIRM ARBTN 
AWARD FILED BY MIKE TINER 
* TENTATIVE RULING: * 
 
Continued by ex parte application to June 13, 2016 at 9:00 a.m. 

 


